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Current Topics. 
Legal First-Aid. 


THE Hon. Mr. QUINTIN M. Hoaa, M.P., writing in the Star 
of 30th June, under the title *‘ Legal First-Aid for the Poor,” 
expressed the definite view that ‘‘ the time has surely come for 
some reform.’ ‘* Justice,’ he wrote, ‘‘ is the first of the social 
services, and it is surely the duty of the public to see that the 
law gives a fair chance to every citizen irrespective of means.”’ 
The following are some of his suggestions: ‘‘ I should like to see 
every borough or city council, and every county council, set up 
some centre of advice which would combine the functions of a 
citizens’ advice bureau and a poor man’s lawyer. This should be 
staffed by a solicitor and an experienced social worker. . . . 
Something comparable to the panel system, but different in 
form, could be achieved. Where the advice centre gave a certi- 
ficate for legal advice, a solicitor, who would receive a reduced 
fee, not payable by the client where he cannot afford it, should be 
available. If legal proceedings should be the result, it should also 
be possible to provide adequate legal representation, properly 
paid for, to,ether with the actual cost of transporting and 
interviewing witnesses and copying documents, and a sum 
suflicient to discharge any court fees or stamp duties.” No 
system of this kind, he wrote, would be practicable unless we faced 
the question of where the money was coming from. His view 
was that the legal first-aid could be provided either free, or at a 
nominal fee of, say, 2s. 6d. to discourage frivolous inquiries. 
This fee could be remitted in suitable cases. Beyond this, a 
means test of some sort and a sliding scale was inevitable. So far 
as the cost of professional advice and representation could not be 
met by the unsuccessful party to the suit (who should continue 
to be liable), it should be financed out of a slightly increased 
contribution to the Social Security Fund. Mr. HoaGa’s bold 
recommendations will awaken keen controversy, but none can 
dispute the final truth underlying his proposals, that every 
citizen in a democratic State is entitled to the fullest access to the 
courts, irrespective of his means.. 


Validation of War-time Leases. 

ON the motion for the second reading, in the House of Lords, 
of the War-Time Leases Bill, on 11th July, the LorpD CHANCELLOR 
said that it was undoubted law that an agreement to let premises 
for an uncertain period like ‘‘ the duration of the war” did not 
constitute a valid lease. A considerable number of agreements 
of this sort had been entered into, and it was now publicly known, 
by the decision of the Court of Appeal (Lace v. Chantler (1944), 
88 Sox. J. 135), that these leases were void. The Bill provided, in 
cl. 1, that where there was an agreement purporting to 
create a tenancy for ‘‘ the duration of the war,” or the like, it 
was to take effect as an agreement for a tenancy for ten years, 
subject to the right, exercisable by either party, to determine 
the tenancy by notice if the war ended before the expiration of the 
ten vears. The notice would be a notice of at least a month. 
In cl. 2 it was provided that the phrase ‘the war,’ or 
“ hostilities,’ or ‘‘ the emergency,’ might be either war with 
all the States with whom His Majesty is at war or war with a 
particular State, and each agreement was to be construed as 
might, having regard to its terms in order to decide which it 
meant, but with the provision that if there was nothing in the 
agreement to show one way or the other it must be treated as an 
agreement for the whole war. Clause 2 (2) of the Bill provided 
that His Majesty might by Order in Council, declare what date 
was to be treated for the purpose of any tenancy agreement as 
the date of the end of the war, or the end of hostilities, according 
to whether the German war or the whole war was meant. His 
lordship said that he had had a committee appointed which was 
presided over by a High Court judge who had the help of two or 
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three others. ViscoUNT MAUGHAM said that a point occurred 
to him because he had been a farmer, and he doubted whether 
the High Court judge and the others who assisted him had had 
that experience. The Bill, as he understood it, would have this 
result, that if its provisions related to a farm either party might 
terminate the tenancy by one month’s notice in writing given 
after the end of the war. That might mean that the tenancy 
would not expire on a quarter-day date. In some parts of the 
country the results would be terrible if the tenancy expired at 
any date except the September quarter-day, which would be the 
date found in the original lease. The LORD CHANCELLOR replied 
that he would look into it again with those who assisted him, 
but without giving a final opinion, it might turn out that the 
difficulty was overcome by the proviso (6) in cl. 1 (1). It was 
hardly to be supposed that the agreement itself would not contain 
provisions that the premises were to be surrendered at the suitable 
time. Lorp RocHE said that the agricultural executive com- 
mittee, when they had to deal with an inefficient farmer, were 
very fond of putting a farm into the hands of an efficient farmer. 
His impression was that it was for the period of the war and 
afterwards. That point was not dealt with by this Bill. The 
LORD CHANCELLOR promised to look into the matter, and the 
Bill was read a second time. 


Employers’ Liability. 

A REPORT by seven Conservative Members of the House of 
Commons on employers’ liability law has recently been published 
by Stevens & Sons, Ltd. The Hon. QuINTIN HoGe, M.P., in a 
foreword, modestly attributes any virtues the report may possess 
to his colleagues and takes sole responsibility for any defects. 
The report commences by examining the historical background 
of employers’ liability and adds that workmen’s compensation 
has proceeded along the lines laid down in 1897, but a system of 
National Insurance has grown up side by side with it. The 
present problem, states the report, is that of the future relation- 
ship of these three separate systems, each the product of different 
political assumptions—Common Law _ Liability, Workmen’s 
Compensation and National Insurance. The report adds that 
the law as to the different kinds of damages available needs 
tidying up, but that if the prineiple of liability is accepted, there 
is no doubt, it is stated, that the amount of compensation 
available is adequate. It is recommended that the principle of 
compulsory insurance should be applied to all employers’ liability 
at common law, with the State underwriting the risk of 
insolvency, due either to failure to comply with the law or the 
insolvency of the insurers. The report examines the doctrine 
of common employment and the Employers’ Liability Act, 1880, 
and recommends that the best course would be to repeal the 
Employers’ Liability Act and to abolish the rule of ‘‘ common 
employment ”’ altogether. After examining the remedy provided 
by the Workmen’s Compensation Acts, the report points out that 
at present the law is that a workman is not entitled to 
compensation where the accident has been due to his own serious 
and wilful misconduct, except when the accident has led to 
death or serious and permanent disability. The exception, it is 
suggested, makes the rule itself an anomaly and it is recom- 
mended that in future ‘‘ serious and wilful misconduct ”’ should 
not be a defence to a claim for workmen’s compensation. The 
report rejects the suggestion that a system of arbitration by 
doctors should be substituted for decision by a judge as not 
practical. Even on quasi-medical questions the evidence of 
doctors on a point of fact, although of assistance, is often not 
unanimous and seldom conclusive. Moreover, apart from the 
purely or partly medical questions, many questions of law and 
fact arise in the course of a Workmen’s Compensation case with 
which doctors are not competent to deal. It is proposed that 
s. 29 of the Act of 1925 should be amended to enable a workman 
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to claim workmen’s compensation in the High Court or the county 
court as an alternative to a common law claim in the same 
proceedings. The question of costs should be within the 
discretion of the court, who should not award them to the 
employer in the event of the failure of the common law claim 
and the success of the claim for compensation unless a sum equal 
to the compensation has been actually paid by the employer 
with an admission of liability. It is also recommended (1) that 
the limitation period of six months should be assimilated to that 
in common law actions, but that the latter should be reduced to 
four years instead of six, and (2) that the court should have 
jurisdiction to dispense with the notice of the accident unless the 
employer can prove at the hearing that his position has been 
seriously prejudiced by ignorance of the accident having taken 
place. 


Further Recommendations. 

THE principle of compulsory insurance, which has already 
proved of advantage in the mining industry, should, the report 
states, be extended to all employers. Legislation should also be 
passed rendering necessary the compulsory joinder of all 
interested parties in such proceedings and a _ consolidated 
judgment or award in favour of or against all interested parties. 
A further important recommendation is that, in order to ensure 
that a workman is kept aware of his rights, a workman, as part 
of his State insurance, should be given the right to qualified 
legal advice on certain topics in the same way that he hasa right 
to qualified medical advice. The right to advice should carry 
with it, in approved cases, the right to representation, and, where 
the action fails, indemnity against liability for costs. It is also 
suggested that weekly payments should be substituted for the 
lump sum payment on death, and that the payments to child 
dependants should be at subsistence rates and that the payment 
should be during widowhood. On the future of Workmen’s 
Compensation the report examines the arguments for and against 
retaining the present system and for and against assimilating 
Workmen’s Compensation to Health Insurance as well as the 
““ compromise ”? system suggested by Sir WILLIAM BEVERIDGE, 
and recommends that (i) the basic rates payable should be 
National Health rates paid out of the National Health scheme in 
force at the time ; (ii) in addition to subsistence rates recovered 
from the State the employer should be liable to pay workmen’s 
compensation to an injured employee as at present. The sum 
payable would be a weekly sum sufficient to raise the workman’s 
total receipts (including health benefit, but excluding family 
allowances) to two-thirds of his earnings before the accident. 
The Act should be extended to cover all under a contract of 
service. Partial incapacity would be treated proportionately on 
actual earnings or on the basis of the health officer’s certificate. 
In the event of unemployment a beneficiary of the scheme would 
be entitled to his compensation in addition to unemployment 
benefit ; (iii) on the death of a workman the dependants would be 
entitled to the benefits of the social security scheme (guardian 
benefit, widows’ benefit, children’s allowance). In addition, 
the employer would be liable to pay an allowance to the widow 
during widowhood and to any dependent children up to the age 
of fifteen, sufficient to give them a clear margin over subsistence ; 
(iv) the principle of compulsory insurance should be extended to 
all employers ; the State should underwrite insolvency ; and 
(v) the ordinary social insurance of the country should give the 
worker a right to free legal advice and representation in approved 
cases. Those responsible for this report are to be congratulated 
on an admirably constructive contribution to the solution of 
problems of immediate urgency. 


Company Law Amendment. 

THE Stationery Office has recently published the minutes 
of evidence taken before the Company Law Amendment Com- 
mittee on the sixteenth day (18th April) of their sittings. On 
that day evidence was tendered on behalf of the Chartered 
Institute of Patent Agents, the Economist and the National 
Chamber of Trade respectively. ‘The Chartered Institute of 
Patent Agents recommended that there should be close collabora- 
tion between the Registrar of Companies and the Registrar of 
Trade Marks in order that the Registrar of Companies might 
be effectively made aware of the existence of registered trade 
marks which in the opinion of the Registrar of Trade Marks con- 
flicted with names or parts of names proposed for new companies. 
Advantage, it was said, should be taken of the experience of 
the Registrar of Trade Marks in setting up a tribunal to consider 
whether a proposed name conflicted with a registered trade mark. 
It was also suggested that proposed names and alterations of 
names should be advertised in the Official Trade Marks Journal, 
so as to enable objections to be entered. The Economist was of 
the opinion that private limited companies should be subject 
to the same obligations as to disclosure as public companies, 
but that simplified returns should suffice for family businesses. 
The Economist also held that the ability to register shares in 
nominees’ names was a great convenience, if not a necessity. 
There should, however, be a system of declaration of beneficial 
ownership, which could be incorporated in a ‘‘ common form ”’ 
transfer deed. A variant of Form ‘‘ D ” of the Defence (Finance) 











Regulations, printed on the transfer, would probably, it was 
stated, suffice. Dealings of companies in the shares or obligations 
of subsidiary or affiliated companies should, it was stated, be 
disclosed. The Act should provide a standard form of balance 
sheet and profit and loss account for all companies, with 
alternative standard forms for special cases. All assets should 
be shown at original cost and all subsequent sums written off 
clearly shown, together with specific reserves. The Economist 
was in favour of the publication of consolidated accounts of holding 
and subsidiary companies, and also of giving legal sanction to 
shares of no par value. The Economist was also in favour of 
effecting greater control by the shareholders by increasing the 
period of notice for meetings and making their location and 
time more convenient for the general public. Proxies, it was 
stated, should enable shareholders to vote either way, and 
notices of meetings should contain a sufficient summary of 
proposals so as to enable shareholders to reach a reasoned con- 
clusion on their merits. The National Chamber of Trade, which 
represents 550 local chambers of trade, held that no obstacles 
should be placed in the way of smaller types of business men 
converting their businesses into limited companies. The Board 
of Trade should refuse registration to dishonest traders and 
aggrieved traders should be permitted to file statements, it was 
said, setting out details of adverse experiences with regard to 
particular individuals. 


Incorporated Accountants and Company Law Reform. 


THE seventeenth day of the sittings of the Company Law 
Amendment Committee (28th April) was fully occupied with 
taking the evidence of Mr. EDWARD CASSLETON ELLIOTT, a past 
President and a member of the Council of the Society of Incor- 
porated Accountants and Auditors, and Mr. SruarT ALLEN 
another member of the Council of that body. They were against 
the introduction of shares of no par value. The prospectus, they 
thought, should be comprehensive, and the part which deals with 
fact should be separated from the part which deals with 
matters of opinion. It should comprise, when appropriate, 
a summarised record of past results for at least three years 
including past profits earned and dividends paid by the 
businesses to be acquired without modification or adjustment. 
They considered that, generally speaking, the present require- 
ments in relation to the formation of private companies are 
satisfactory. They confirmed the view that membership of a 
private company should be restricted to fifty persons except in 
the circumstances indicated in the present Act, and that the 
conditions under which a private company should forfeit its 
privileged position should be maintained. They recommended, 
however, that if a debenture secured by a floating charge is 
issued by a private company the company should be required to 
file a balance sheet made up to a date not more than six months 
prior to the date of the debenture and so long as the debenture 
is outstanding should be required to include with its annual 
return a copy of its balance sheet. They also recommended that 
the same accounts and documents which they recommended in the 
case of a public company should be supplied by a private company 
to each member who is entitled to receive a notice of general 
meetings, and that such accounts and documents should be placed 
in the hands of shareholders at least fourteen days before the 
annual general meeting. They also held that no change should 
be made in the law as to nominee shareholdings, except that 
the registers of private companies should record the names of 
the beneficial owners. The profit and loss account should open 
with the amount of the trading profit, ascertained on a consistent 
basis one period with another. The account should be required 
to show separately items abnormal in character and extraneous 
to the period covered ; the amounts of depreciation written off 
fixed assets during the relevant period or the amount of the 
provision therefor ; directors’ remuneration (in accordance with 
the provisions of s. 128 (1) (ec) and subject to the qualifications 
contained in s. 128 (3) ofthe Companies Act, 1929) ; transfers to 
and from reserves; taxation provisions ; dividends from sub- 
sidiary companies ; dividends from associated companies; and 
income from other investments. The profit and loss account 
should be subject to the same statutory requirements in regard 
to circulation, inspection and filing as the balance sheet. They 
also considered that the auditor’s report should relate not only 
to the balance sheet but also to the profit and loss account. 
Whenever possible a consolidated balance sheet and profit and 
loss account should be prepared and presented to the shareholders, 
but they did not feel able at present to recommend that it should 
be a requirement of the Companies Act. Precise legal compulsion 
may be found practicable when group accounting has been 
developed further in the light of experience. There should be 
issued to shareholders of a holding company which is a public 
company, together with that company’s own accounts, an 
aggregate summary of the profit and loss accounts of the subsidiary 
companies, showing the earnings of the wholly owned subsidiaries 
together with the appropriate proportion of the earnings of 
partially owned enterprises with the same detail and on the same 
basis as they recommended for single companies. They also 
recommended that there be provided an aggregate account of the 
undistributed profits of the subsidiary companies. All loans 
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or advances to any director of any of the constituent companies 
by any member of the group should be separately shown. No 
subsidiary company of a public company should be entitled to 
any of the privileges of a private company. The Society was also 
in favour of greater control by the shareholders. They further 
recommended that the declaration of solvency should be accom- 
panied by (1) a statement of affairs made up to a date not more 
than one month prior to the date of the declaration and (2) a 
copy of the last audited balance sheet, and that if the liquidator 
in a members’ voluntary winding-up has reasonable grounds to 
suspect that the company is not solvent, he should have power 
to make a declaration to that effect. 


The Agent Provocateur. 


POLICE court advocates are by now familiar with the figure, 
fortunately uncommon in our peace-time courts, of the lady 
who is unmistakably an ordinary housewife, but who is employed 
by some department of State on a part-time basis for the purpose 
of detecting infringements of the various war-time regulations 
governing the activities of shopkeepers, and even of entering 
into transactions which infringe those regulations, in order to 
provide what is regarded as a “ cast-iron” case. The moral 
aspect of the business of informing was considered by the Brains 
Trust on 4th July, in a session in which Professor GOODHART 
took part. The professor pointed out that if the law was 
reasonable and in the public interest, there was a duty to lay 
information whenever a breach came to the notice of a member 
of the public. He recollected a case in 1940 of an old man who 
came all the way from Southampton to Reading to complain of 
a 1jd. overcharge, saying: ‘‘ I think it is my duty to carry out 
the law.”” The Headmaster of Harrow thought that we tended 
to be loyal to individuals rather than institutions, and Commander 
CAMPBELL, whilst conceding that it was in the national interest 
to give information, did not want the country to get into Gestapo 
habits. Commander CAMPBELL’s reservation will find a con- 
siderable body of adherents among lawyers. It is the habit that 
counts, and many a citizen who in public zeal has given informa- 
tion to the authorities has found himself encouraged, to put it 
mildly, to make a habit of it. The modern prejudice against the 
common informer, at one time a pillar of the system of enforcing 
the criminal law, has been strengthened by the revulsion of 
feeling against the detestable secret police methods of the dictator 
states, in which children are encouraged to spy on their parents. 
In spite, however, of the necessity in law of warning juries 
against accepting the evidence of accomplices without corrobora- 
tion (R. v. Buskerville [1916] 2 K.B. 658), magistrates are not 
always willing to take the warning seriously themselves, and 
sometimes, it is submitted wrongly, treat the decision in R. v. 
Bickley, 73 J.P. 239, as creating a privileged class of persons and 
deciding that a police spy can never be an accomplice. It may 
well be that the methods at present used for detection of evasion 
of price-control and similar regulations are the only possible 
methods that can be effective, but if this is true it places a heavier 
onus on the magistracy to examine the evidence of the agent 
provocateur in order to make sure that his motive is unalloyed. 


Recent Decisions. 

In R. v. Treacy in the Court of Criminal Appeal (THE LorD 
CHliEF JUSTICE, HUMPHREYS and Asquitru, JJ.) on 11th July 
(The Times, 12th July), it was held that on the facts of the case 
a conviction for murder should be quashed where the trial was 
unsatisfactory owing to the wrongful admission of documents in 
cross-examinations, the wrongful admission of evidence tending to 
show that the accused was a person of bad characterand the putting 
of questions to the accused by the judge contrary to the Criminal 
Evidence Act, 1898. 

In an appeal from the Pensions Appeal Tribunal under the 
Pensions Appeal Tribunals Act, 1943, on 11th July (The Times, 
12th July), TuckER, J., held that aggravation by a bomb incident 
of a condition of hysteria from which the appellant had suffered 
before the bomb incident was not a “ war injury ” within s. 8 
of the Personal Injuries (Emergency Provisions) Act, 1939, as 
extended by s. 5 of the Pensions (Mercantile Marine) Act. 1942. 

In Inland Revenue Commissioners y. Carr in the Court of 
Appeal (Scorr and pu Parca, L.JJ., and Urawarr, J.) on 
lith July (The Times, 12th July), it was held that where an 
optician obtained his profits from fees paid to him for advice, 
making up his own prescriptions and supplying spectacles, 
there was adequate evidence to justify the finding of the Commis- 
sioners that he came within the exception provided by s. 12 (3) 
of the Finance (No. 2) Act, 1939, on the ground that he was 
carrying on a profession of which the profits were wholly or 
mainly dependent on his personal qualifications. 

In a case before the Court of Appeal (THE MASTER OF THE 
Roitis, and MAcKINNON and LuxMoorr, L.JJ.) on 14th July 
(The Times, 15th July), it was held that where there was no 
evidence that a conductor of an omnibus owned by the London 
Passenger Transport Board was a party to deliberately slow 
running of the omnibus, she was entitled to her overtime pay, 
and there was no implied term in her contract that she should 
lose her overtime pay if the driver committed a breach of duty 
in this respect. 





Receivers appointed by Mortgagees. 


A MORTGAGEE who goes into possession of the mortgaged property 
may have to account not only for what he has received, but for 
what he might have received without wilful default (Fisher and 
Lightwood’s ‘‘ Law of Mortgage,”’ 7th ed., p. 720). ‘* A mortgagee 
goes into possession either by entering into actual occupation or 
obtaining receipt of the rents ”’ (ibid.). As mortgagees naturally 
wished to avoid this liability, it became a common practice for 
the mortgage deed to contain a power enabling the mortgagee to 
appoint a receiver of the rents and profits, but, if the receiver 
was his agent, he would still be liable as a mortgagee in possession 
through his agent. Accordingly, it was generally agreed that the 
receiver, though appointed by the mortgagee, should be the 
mortgagor’s agent. A power of appointing a receiver is given to 
the mortgagee, after he has become entitled to exercise the power 
of sale, by the Law of Property Act, 1925, ss. 101 and 109, and 
in the second subsection of s. 109 it is enacted that ‘‘ a receiver 
appointed under the powers conferred by this Act, or any enact- 
ment replaced by this Act, shall be deemed to be the agent of 
the mortgagor ; and the mortgagor shall be solely responsible for 
the receiver’s acts or defaults, unless the mortgage deed otherwise 
provides.”” Where the appointment may have been made under 
any Act replaced by the L.P.A., 1925, a legal adviser has not 
to consider if the appointments had been made under an earlier 
Act, as in any case the receiver is the mortgagor’s agent. 

The mortgagee being thus saved from having to account as a 
mortgagee in possession cannot claim the advantages of being in 
possession, 

It is enacted by the Limitation Act, 1939, s. 12, that, ‘* When 
a mortgagee of land has been in possession of any of the mortgaged 
land for a period of twelve years, no action to redeem the land of 
which the mortgagee has been so in possession shall thereafter be 
brought by the mortgagor or any person claiming through him.”’ 
The receiver is acting as agent for, that is, on behalf of the 
mortgagor, and the money paid by him to the mortgagee will go 
in reduction of the mortgage debt and or the interest thereon, 
and the mortgagee cannot successfully claim the benefit of s. 12, 
supra. This would appear to be obvious, but nevertheless, in 
Law v. Glenn, L.R. 2 Ch. 634, it was contended that the appoint- 
ment of the receiver by the mortgagees did not constitute him 
for all purposes the agent of the mortgagor, the only object and 
effect of the receivership deed being to prevent the mortgagees 
from being charged in the accounts for wilful neglect or default. 
Otherwise the mortgagees should be treated as in possession. 
Rolt, L.J., said (p. 641): ‘“ No direct authority was cited for this 
proposition, and if it were necessary now to decide it 1 should 
hold that it could not be maintained, and that the receiver must 
be treated as being for all purposes the agent of the mortgagor 
and that the payments made by him to the mortgagee were 
payments made by a mortgagor continuing in possession of the 
mortgaged estate.”’ In In re Hale [1899] 2 Ch. 107, the mortgagor 
had died, and the defendant, Miss Ford, had become his executrix, 
and as Lindley, M.R., said (p. 117): ‘‘ Whether she liked it or 
not, the receiver appointed by the mortgagee would be her agent 
to the extent of the assets of the testator at the time . Hale’s 
death did not operate as a revocation of the mortgagee’s power 
to appoint a receiver.” , 

In Refuge Assurance Co., Lid. v. Pearlberg [1938] Ch. 687, 
the Court of Appeal affirmed the decision of Simonds, J. (as he 
then was), that a mortgagee can appoint a receiver after he (the 
mortgagee) has gone into possession and must be treated as 
having gone out of possession when he made the appointment. 
A mortgagee may accordingly have to decide whether he avil!l go 
into possession and possibly acquire a statutory title, while being 
called on to account on the footing of wilful default, or appoint 
a receiver and so escape that account, but also lose his chance of 
acquiring the statutory title. 

Although the receiver is the agent of the mortgagor, Bennett, J., 
decided in Leicester Permanent Building Society v. Butt [1943] 
Ch. 308, that, if the receiver refused to account to the mortgagee 
for the moneys coming to his hands, the mortgagee could maintain 
an action against him for an account. ‘This is obviously fair, as 
the mortgagee, as well as the mortgagor, is interested in the right 
application of the income. aus 

For some purposes there is a likeness between the entering into 
possession by the mortgagee and his appointing a receiver. Thus, 
the Courts (Emergency Powers) Act, 1948, has amidst its 
transitional provisions contained in its Sched. I: “1. Nothing 
in subs. (2) of s. 1 of this Act shall affect —(a) any power of sale of a 
mortgagee of land or an interest in land who was in possession of 
the mortgaged property at the commencement of the Courts 
(Emergency Powers) Act, 1939, or who before the commencement 
of that Act appointed a receiver who at the commencement of 
that Act was in possession, or in receipt of the rents and profits 
of the mortgaged property.” 

Again, by virtue of subs. (3) of s. 109 of the L.P.A., 1925, 
the receiver can recover all the income of which he is appointed 
receiver in the name either of the mortgagor or of the mortgagee. 
He is, of course, appointed for the security of the mortgagee, 
and so he must not pay, out of the income which he receives, the 
cost of executing repairs, unless they are ‘“‘ necessary or proper 
repairs directed in writing by the mortgagee ”’ (see the above- 
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mentioned section (subs. (8)) and White v. Metcalf [1903] 2 Ch. 
567). The last-mentioned subsection “ gives effect to a common 
practice of authorising a receiver to pay off the debt before 
accounting to the person entitle d to the right of re de “mption ”’ 
(Wolstenholme and Cherry’s ‘‘ Conveyancing Statutes,’”’ 12th ed., 
p. 422). That was not so, where the receiver was appointed 
under the power conferred by s. 24 of the Conveyancing Act, L881, 
though the accruing interest in respect of any principal money 
due under the mortgage had to be paid before the receiver 
accounted to the owner of the equity of redemption, and 
Kekewich, J., in White v. Metcalf, supra, stated that ** the mort- 
gagees would be entitled to say, in taking the receiver’s account, 
‘You have received so much for rent ; 
course, pay outgoings, but beyond that you can pay nothing 
without my direction.’ Subject to the payment of outgoings, the 
rents and profits form a net sum applicable in the first instance 
to keeping down the interest on my security ; and what is over 
and above that belongs to the mortgagor. Out of that you may, 
if you please, execute any repairs, but you cannot spend a single 
penny before my interest is discharged, unless you have it in 
black and white on the face of the mortgage deed, or unless you 
have my express authority.’ ”’ 








A Conveyancer’s Diary. 
Hotchpot. 
Re Hillas-Drake [1944)Ch. 235 (88 Sou. J 


made where sums have to be brought into hotchpot under a will 
and where there is nothing out of the ordinary in the wording of the 
will. Its importance lies in the fact that Simonds, J., declined 
to follow the decision of Farwell, J., in Re Gunther | 1989] Ch. 985, 
and that of Bennett, J., in Re Oram |1940] Ch. 1001, Those 
decisions related to capital; as to income, the learned judge 
followed his own decision in Pe Wills | 1959] Ch. 705. 

The facts in Re Hillas-Drake were, so far as material, as follows. 
The testator made his will in 1930; he died in February, 1941. 
Ilis widow, who was given a life interest, died in March, 1941. 
The case came on in February, 1944, at which date, one gathers, 
the estate had not been distributed, but was ready for distribution. 
There was thus a considerable interval between the date of the 
testator’s death and that of distribution, so that it was probable 
that the value of the estate had changed between the two dates. 

The testator gave his estate on the usual trusts tor conversion 
and investment, and directed that his wife should take the 
income for life. Subject thereto, the estate was to be divided 
into thirds, one for each of the testator’s three children, and each 
third was settled ; certain unequal sums were directed to be 
brought into hotchpot in respect of each of the thirds. The 
testator’s executor brought the proceedings, the defendants being 
the testator’s three children, The daughters were represented 
by one counsel and the son by another, but there was apparently 
no conflict of argument, since counsel for the son adopted the 
arguments put forward on behalf of the daughters. On the other 
hand, the case clearly cannot be dismissed as being of less value 
through the absence of a contest, since the learned judge reserved 
judgment after having heard what appears to have been a full 
discussion. 

The first question to be decided was the date at which the 
distributable assets were to be valued for the purpose of the 
hotchpot clause. On this issue there were two possible points 
of view. The first was that the estate was to be valued as at the 
testator’s death; to that figure the aggregate of the advances 
would have to be added and the resultant total divided by three. 
Then each child would be debited, as against the thirds first 
arrived at, with the actual figure of the advances. The second 
possibility was that every step should be the same except that 
the valuation should be as at the date of distribution. For the 
first method there was recent authority in Re Gunther and Re 
Oram. 

The learned judge decided for the second method. In order to 
appreciate the judgment fully, we must first glance at the second 
main question which was before the court, viz., how the calcula- 
tions in respect of income were to be made. On this point there 
were also two possibilities ; either one should debit the advanced 
beneficiaries. with 4 per cent. per annum interest on their advances 
from the death, add the aggregate of this interest to the total 
actual income of the estate, and divide the total equally, charging 
each advanced beneficiary with his slice of interest, or one should 
value the residuary estate as at the death, add thereto the amount 
of the advances and divide the total. The actual income of the 
estate would then be divided in the proportions so ascertained. 
The former method is generally known as that ‘in Re Poyser 
[1908] 1 Ch. 828, and the latter as that in Re Hargreaves ‘ee 

88 L.T. 100. Re Poyser was a decision of Warrington, J., but 
Re Hargreaves was decided by the Court of Appeal. The que stion 
which of these methods is to be used in any given case has for the 
last few decades been ree ognised as one of diffic ulty. But, on the 
whole, the balance of opinion seems to have been in favour of 
Re Poyser. The question came up on a number of occasions, 
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of which Re Willis is the last to be reported. In that case Simonds, 
J., decided, in effect, that Re Poyser embodies the rule and that 
Re Hargreaves dealt with a form of words which involved the 
making of an exception, and that the method used in Re Hargreaves 
is only to be used where like conditions are present. 

Now, in Re Hillas-Drake, Simonds, J., started from the premise 
that it has long been the common practice that “ the advanced 
beneficiary should bring into hotchpot on income account 4 per 
cent. per annum on the amount of his advances and be debited 
therewith against his share of such income.” That is to say, 
he reiterated his decision in Re Wills. If such was the long- 
established practice of the court in regard to income, certain 
consequences as against capital appeared to follow. For “ if 
the assets of the estate ought to be valued at the death of the 
testator for the purpose of hotchpot so that the fractional share 
of each beneficiary in the ultimately distributable estate is 
once for all determined on that basis, it would surely be logical 
that each beneficiary should have the same fractional share 
of income, since the death,’ and the charging of 4 per cent. 
interest would be quite unnecessary. But the fact that such 
interest is actually charged in practice seems to support the 
view that the period for which it is being charged is one before 
the date as at which the sums ultimately distributable are to be 
ascertained. The learned judge stressed this point, and reverted 
to it at the end of his judgment. 

Ile next discussed the difficulty in which he was placed by 
Re Gunther and Re Oram. It seemed to him that if those decisions 
were followed the court would not achieve equality; if the 
amount of each share was to be fixed as at the death, the amount 
actually distributable would, owing to the fluctuation of values, 
almost necessarily differ from the amount so ascertained as being 
that which would make for equality. ‘‘ Why should the court, 
aiming at equality, deliberately miss the mark?” Again, this 
was just the sort of case in which it was very relevant to consider 
what had been the practice of the court. There was a body 
of impressive opinion that “ the relevant date has always, in 
the absence of a special provision, been the date of distribution,” 
Moreover, while “* Seton”? has a form drawn up on that footing 
no form of order based on the other principle could be found. 
The learned judge pointed out that in Re Gunther, Farwell, 
had treated the matter as entirely at large, and it had been 
sugegested in argument that there was “ no direct authority ” 
on this matter except Re Gunther and Re Oram. From this 
proposition he dissented ; while there might be no other reported 
cases “there can be no more cogent authority on a matter 
of this kind than the long practice of the court.” Simonds, J., 
was of the opinion that Re Gunther and Re Oram were “ out of 
line with authority and inconsistent with long-established 
principle and practice.’’ That being so, he felt justified in not 
following them, although they were decided by judges of 
co-ordinate jurisdiction. ‘‘I do not doubt that deciding, as 
I do, that the rights of beneficiaries advanced and unadvanced 
must be adjusted on the basis of the rule as at the date of 
distribution, I do but reaffirm the old practice of this court 
and stand again in the ancient way.” 

I do not doubt that Re Hillas-Drake will be accepted as the 
leading authority rather than Re Gunther. (Re Oram is of little 
separate importance as it does not really do more than follow 
Re Gunther). Farwell, J., took exception to the date of distribu- 
tion being the date of calculation on the ground that the benefits 
to individual beneficiaries would vary according to the sloth 
or zeal with which the executors perform their duties. Simonds, J., 
pointed out that the court requires a proper zeal of personal 
representatives, and he showed by an example that the me thod 
used in Re Gunther might work serious inequality. It is clear 
that there would be an unnecessary and avoidable inequality 
in the amounts of money actually distributed. But it seems to 
me very difficult to say that all the beneficiaries have ever been 
treated equally unless the estate is run as a single unit. Once 
parts of it are appropriated or distributed, it is inevitable that 
inequality will supervene according to the good or evil fortune 
of the respective investments. With respect, I am not sure 
that this arguinent from alleged equality is conclusive in favour 
of Re Hillas-Drake. But that drawn from the ancient practice 
of the court is inexpugnable. As long as a rule does not produce 
glaring unfairness, it is better to maintain it than to make a 
change ; for stability in matters of law affecting the title to 
prope rty is fundamental in our system, and in such matters the 
oral tradition should, whenever possible, be followed (assuming 
that it is authentically ascertained). 





Book Received. 


Design of Accounts. By F. Sewein Bray, F.C.A., F.S.A.A., 
and Hl. Basu, Sueaspy, A.C.A., A.S.A.A. 1944. Demy dvo. 
pp. vi and (with Index) 200. London: Oxford University 
Press. 12s. 6d. net. 


Mr. Ernest John Marsh, solicitor, of Streatham and of Lloyds Avenue; 
E.C., left £175,041, with net personalty £164,908. 
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Landlord and Tenant Notebook. 
Agent described as Tenant. 


Danziger and Another v. Thompson and Others (1944), 88 Son. J. 
217, is a decision based on principles which had not, I think, 
ever before been invoked in a reported landlord-and-tenant 
case. The result of the proceeding, in which evidence was held 
to be admissible to show that a person described in a tenancy 
agreement as * tenant ’’ was the agent of someone else, depended 
partly on an interpretation of a speech of Lord Haldane in 
Fred. Drughorn, Ltd. v. Rederiaktiebolaget Transatlantic [1919] 
A.C. 203, which interpretation may, I respectfully suggest, be 
open to some question. 

Rather a large number of characters appear in the full story of 
the case, though in the event it may be said that many who have 
to be named had merely walking-on parts. The action was for 
arrears of rent of a flat, and it appeared that the letting had been 
effected by an agreement reduced to writing in the following 
circumstances. The flat, it seems, belonged to a Mr. Ahbel, and 
one Mrs. Danziger negotiated on his behalf with a Mrs. Thompson, 
who acted on behalf of her husband. But the agreement named, 
and was signed by, their daughter as ‘* tenant ”’ (According to a 
short report in the Law Times, vol. 197, p. 103, it was agreed 
that Mr. Thompson should take the flat in the name of his 
daughter. This may well have been in issue). When arrears of 
rent amounted to £247 6s., proceedings were launched by 
Mrs. Danziger and the Custodian of Enemy Property on behalf 
of Mr. Ahbel against Mr., Mrs. and Miss Thompson, the claims 
against the first two alleging, in the alternative, that the third 
defendant had acted for the first or for the second defendant. 
A preliminary objection was then taken that no evidence was 
admissible to show that Miss Thompson had entered into the 
agreement as agent. 

The question resolved itself into one whether such evidence 
would contradict the document which described the third 
defendant as “ tenant”? and, in holding that it} would not, 
Lawrence, J., applied the above-mentioned Fred. Drughorn, Ltd. 
v. Rederiaktiebolaget: Transatlantic, though it was cited on behalf 
of the first and second defendants. (T'wo older cases which were 
likewise cited must be left out of this discussion, but it is of 
interest that in his speech in the later one Lord Shaw of 
Dunfermline strongly hinted that they were wrongly decided.) 

The dispute about admissibility in Fred. Drughorn, Ltd. v. 

Rederiaktiebolaget: Transatlantic arose in this way. <A _ charter- 
party described parties as * owners ’? and ‘‘ charterer ”’ in the 
usual way, naming one L, as charterer. Its heading, however, 
mentioned the name of a “ line,’ L being described as manager. 
It was signed by agents, who described themselves as agents 
for L. Trouble occurred over an alleged breach of the conditions 
and L brought an action against the owners. Before trial, he 
died, and Rederiaktiebolaget Transatlantic then appeared on 
the scene and got themselves substituted as plaintiffs, alleging 
that L, who had been their manager, had entered into the charter- 
party on their behalf. The defendants took the preliminary 
objection that evidence to that effect would be inconsistent with 
the document. 
_ The House of Lords, upholding the Court of Appeal and the 
judge at first instance, held that there was no inconsistency. 
For the sake of convenience, I will number as well as set out some 
passages from the speech of Lord Haldane :— 

(1) “If B contracts with C, prima facie that is a contract 
between these two only, but if at the time B entered into the 
contract he was really acting as agent for A, then evidence is 
generally admissible to show that A was the principal.” 

(2) ** Evidence of an authority of an outside principal is not 
admissible, if to give such evidence would be to contradict some 
term in the contract itself... The question is whether the 
principle applies to a charterparty where the person who says 
that he signed only as agent describes himself as the charterer.” 

(3) “I see no reason to question that where you have the 
description of a person as the owner of property, and it is a term 
of the contract that he should contract as owner of that property, 
you cannot show that another person is the real owner. That 
is not a question of agency—that is a question of property.” 

(4) ‘“ The term ‘ charterer’ is a very different term from the 
term ‘ owner’ or the term ‘ proprietor.’ [The allusion here was 
to the older cases.] A charterer may be and, prima facie, is 
merely entering into a contract. A charterparty is not a lease— 
it is a chattel that is being dealt with, a chattel that is essentially 
a mere subject of contract ; and although rights of ownership or 
rights akin to ownership may be given under it, prima facie it is 
a contract for the hiring or use of a vessel. Under these circum- 
stances it is in accordance with ordinary business common-sense 
and custom that charterers should be able to contract as agents 
for undisclosed principals who may come in and take the benefit 
of the charterparty.” 

I would add the following passages from Lord Sumner’s 
speech :— 

(5) ** Unless this contract is read as stipulating that L charters 
for himself only, the appellants fail . . . It states that L charters, 





and so he does ;_ but it does not say that he is not chartering for 
others, and if that is what he has done in fact the law allows 
them to prove it.” 

(6) ‘* There is a clear distinction between words in a contract 
which can be construed as saying ‘ A B, who prior to this contract 
was and who under it is and will be the single owner ’ and words 
which can only mean ‘ A B, who by this contract becomes liable 
to the obligations and entitled to the rights which this contract 
allots to the charterer.’ ” 

Applying these statements of the law to the position in Danziger 
v. Thompson, Lawrence, J., came to the conclusion that the 
description ‘‘ tenant ” no more negatived agency than would the 
description ‘‘ contracting party ’’; it means the person who 
became liable to the obligations and entitled to the rights which 
the contract allotted to the tenant (see passage No. (6), supra). 
The reasoning was that there was no question of property (see 
No. (3)) before the time when the contract was entered into 
(see No. (6)). Dealing with the contrast between charterparties 
and leases drawn by Lord Haldane (No. (4)) (which was, pre- 
sumably, the mainstay of the defendants’ argument, in so far as 
the authority concerned was relied upon), the learned judge said 
that as Lord Haldane was dealing with a charterer and the right 
of a principal to the benefit of a charterparty made by his agent, 
he must have been referring to a lessor: the description of a 
lessor did imply an antecedent interest in the property, but the 
description lessee or tenant did not. 

For those who may contemplate assailing this reasoning, I 
suggest the following objections, of varying weight :— 

(a) In Fred. Drughorn, Ltd. v. Rederiaktiebolaget Transatlantic, 
the document itself suggested, by its heading, that L might not 
be contracting for himself. 

(b) Fred. Drughorn, Ltd. v. Rederiaktiebolaget Transatlantic was 
a case of ratification. The suggestion in Danziger v. Thompson 
was that the third defendant acted not only as agent but as 
agent for a principal or principals whose name was or names were 
disclosed to the plaintiff before the contract was made. 

(c) The consideration of “ ordinary business common-sense 
and custom” in the world of chartering mentioned, if not 
stressed, by Lord Haldane (see passage No. (4), supra) certainly 
does not apply in that of landlord and tenant. 

(d) A tenancy is more than a contract: it is the grant of an 
estate. Decisions in cases in which tenants have unsuccessfully 
pleaded frustration—a valid plea in a charterparty case—by 
reason of war conditions, in the 1914-1918 and present war, have 
repeatedly emphasised this characteristic (see 86 So. J. 329 and 
87 Sou. J. 360). ‘* Tenant,” then, may well imply not only that 
the person so describing himself is entering into a contract, but 
also that he is accepting the grant of an estate in land. 

(e) Allowing for the rule that the agent of an undisclosed 
principal remains liable, what would be the position if, say, a 
tenancy agreement made with A “as tenant” stipulated for 
personal residence, and it was then alleged that A was ‘ really ”’ 
(see passage No. (1)) acting as agent for A?) Would the evidence 
contradict some term in the contract itself (passage No. (2)) ? 








To-day and Yesterday. 
LEGAL CALENDAR. 

July 17.—On the 17th July, 1816, a curious case came before 
the general quarter sessions at Wisbech. ‘The rector of Doddington 
had caused Mr. Robert Newstead, a Methodist preacher, to be 
arrested on a charge of collecting together a congregation or 
assembly of persons and preaching to them otherwise than 
according to the liturgy and practice of the Church of Hngland 
in a field which had not been licensed. There had been a con- 
viction against which he now appealed. One of the witnesses 
distinguished himself by admitting in cross-examination that he 
did not know whether what the accused preached was a prayer 
or a sermon, but affirmed that he preached contrary to the liturgy 
of the Church of England because he had not the Prayer Book 
in his hand. Quarter sessions confirmed the conviction and 
Mr. Newstead thus became liable to a fine of £30 or three months’ 
imprisonment. <A case for the opinion of the court of King’s 
Bench was demanded on his behalf, but on the prosecutors 
abandoning the prosecution and engaging not to enforce the 
penalties, he withdrew his application . 

July 18.—On the 18th July, 1735, at the age of ninety there 
died Richard Shoreditch, Esq., the last surviving member of the 
jury that tried the Seven Bishops in 1688. It is said to have 
been his argument that brought round the seven who were 
originally for a conviction. For over fifty years he had been a 
justice of the peace for the County of Middlesex. 


July 19.—Peter Conway, Michael Richardson, Jackson and 
Fox were an inefficient set of gangsters for they broke down on 
their first enterprise. They bought a pair of pistols, and, after 
spending an evening drinking at Whitechapel, loaded them with 
bits of a pewter spoon because they had no bullets. First they 
stopped a gentleman’s servant, but he had no money. Then 
they met a butcher and a carpenter who looked prosperous, but 
when they held them up the butcher knocked Richardson and 
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Fox down twice. Richardson and Conway then let fly at them 
and shot them dead, but the whole gang fled in a panic without 
rifling their pockets. Their only success that night was to take 
Iss. and a watch from a man at Wapping. Three days later 
Jackson was arrested, gave away his friends and was accepted 
as King’s evidence. Conway and Richardson were caught soon 
after, convicted at the Old Bailey and hanged at Tyburn on the 
19th July, 1770. Their bodies were subsequently hung in chains 
on Bow Common, where 50,000 people came to sce them in five 
days, so that, what with vendors of food and drink, the place 
resembled a fair ground. 

July 20.—-Mr. Justice Nares died on the 20th July, 1786, at 
Ramsgate after more than fifteen years’ service in the Court of 
Common Pleas. He was buried at Eversley in Hampshire. Ile 
was born in 1716 and his father was steward to the Earl of 
Abingdon. At the bar he practised mainly in the criminal courts. 
He became King’s Serjeant and in the comely ‘* The Lame 
Lover”? he was caricatured as Serjeant Circuit. In 1768 he 
became member of Parliament for the City of Oxford, which 
subsequently chose him as its recorder. Ife was remembered for 
his piety, integrity, cheerfulness and pleasing manners. = 

July 21.-—-In opening the business at the Crown Bar at the 
Cambridge Assizes on the 21st July, 1777, Mr. Justice Ashurst, 
in the course of his charge to the Grand Jury, commented on 
the good effects of punishing convicts by hard labour on the 
Thames, the felons dreading it more than transportation. As it 
was impracticable to find accommodation and labour on the 
Thames for all the convicts in the Kingdom a bill had been 
projected for building in every county houses of hard labour in 
which it was proposed to employ the felons in the hardest work, 
such as treading in a wheel, sawing wood or stone rasping logwood, 
or such severe labour as the justices should judge most advan- 
tageous to their respective counties. The felons were to be 
divided into three classes graded according to the severity of the 
labour to which they were put, so that those who behaved well 
might be removed to an easier class. The judge asked the Grand 
Jury to turn the matter over in their minds and make such 
suggestions as they thought necessary. 

July 22.— On the 22nd July, 1754, Alexander Boswell, Lord 
Auchinleck, was appointed a lord justiciary. Ile was already an 
ordinary lord of session. Ile was a sound scholar and a laborious 
judge. In religion he was a strict Presbyterian and in polities a 
strong Whig. He is remembered far less as a judge than as the 
father of James Boswell, the biographer of Dr. Johnson. 

July 23. Richard West became Lord Chancelior of Ireland 
in 1725, his patent of appointment being dated the 23rd July, 
at Dublin. In England he had made some figure in law, in letters 
and in politics, and his writings ranged from light literature to 
legal and constitutional works. His landing in Ireland inspired 
the following complimentary lines : 

* West ‘tis that will our superfluous branches prune, 
Correct our laws and set our harp in tune ; 
He that brave English statutes can disclose 
At once his wisdom and his justice shows ; 
Chaste ancient writings we may learn from hence, 
Neglect of which no wit can recompense ; 
The fountain, which from Helicon proceeds, 
That sacred stream should never water weeds, 
Nor make the crop of thorns and thistles grow, 
Which envy or perverted nature show. 
Happy Hibernia! with such a hero blest 
What virtue dwells not in his glorious breast 2” 
West died too soon in December, 1726. and an elegy mourned 
him thus : , 
* Of stature comely with a manly grace, 
Sprung from a virtuous, ancient and good racc 
Courteous, tho’ keen in judgment anc 
sright were his parts and sensible his eloquence.” 


good sense, 


Hlumery DumMpry IN THE Lorps. _ . 

A writer in a Sunday paper referring to Lord Atkin’s great 
dissenting judgment in Liversidge v. Anderson {1912] A.C. 206, 
when he held that the phrase *‘ if a man has” cannot mean 
‘if a man thinks he has,” recalled his reference to Humpty 
Dumpty’s dictum on the question whether you can make words 
mean so many different things: ** The question is which is to be 
master—that’s all.” The learned will recall that that was not 
the first time that Humpty Dumpty had been cited in the House 
of Lords. In Eastman Photographic Materials Co. v. Comptroller- 
General of Patents, Designs and Trade Marks {1898] A.C. 571, at 
p. 583, where the question was whether * solio ’? was an invented 
word, Lord Maenaghten said: ** Your lordships may remember 
that in a book of striking humour and fancy, which Was in 
every body’s hands when it was first published, there is a collection 
of strange words where ‘ there are’ (to use the language of the 
author) *two meanings packed up into one word.’ No one would 
say that those were not invented words. Still they contain a 
meaning—a meaning wrapped up in them if you can only find 
it out.” The phrase quoted by Lord Macnaghten was Humpty 
Dumpty’s explanation of the word “ slithy,’? a portmanteau 
combination of * slimy ” and ‘ lithe.” 





Our County Court Letter. 


Claim to Title Deeds. 


| IN Warren v. Gurney. at Gloucester County Court, the claim was 
| for the delivery up of the title deeds of a dwelling-house. The 
plaintiff was the married sister of the defendant, who was the 
executor of the will of their late father. The plaintiff’s case was 
| that, on the occasion of her marriage in 1929, her father had 
bought the house for £300 and had given it to her as a wedding 
present. The house was conveyed to the plaintiff in her married 
name, and she had never paid any rent. Although the deeds 
were in her name, the defendant refused to hand them over. 
The plaintiff was entitled to the house as beneficial owner. The 
defendant denied the latter contention, and his case was that 
the £300 was a loan to the plaintiff's husband from his father-in- 
law. It was intended that the loan should be repaid by instal- 
ments, but this had not been done, nor had any interest been 
paid. The plaintiff and her husband had lived in the house until 
1939, but no suggestion of its being a wedding present was made 
until 1943, viz., fourteen years after the purchase. The reason 
the conveyance was in the plaintiff's name was to facilitate 
transfer when the loan was paid off. In the meantime the deeds 
had been held as security. His Ilonour Judge Wethered observed 
that, if the plaintiff's father intended the house as a wedding 
present, it was incredible that he had never mentioned the 
circumstance. .A presumption of a gift arose by reason of the 
conveyance being in the plaintiff's name, but this presumption 
was rebutted by the evidence for the defendant. Judgment was 
given for the defendant, with costs. 





Increase of Rent to Standard Rent. 


In Ray v. Buller, at Bournemouth County Court, the claim was 
for possession of a house in Southbourne Cliff Drive and £13 6s. 
arrears of rent. The case for the plaintiff was that in 1939 the 
standard rent was £80 a year. In 1941, however, he had let the 
house to the defendant at a rent of 25s. a week, which was 
inadequate in view of the size and position of the property. 
Notice to quit had therefore been given, but the defendant was 
given the option of remaining in possession on payment of the 
standard rent. The case for the defendant was that he had paid 
25s. a week for three years, and therefore he considered this was 
the standard rent, i.e., the permitted maximum. His Honour 
Judge Cave, K.C., gave judgment for the plaintiff for £13 6s., 
with costs, but made no order for possession. It is to be noted 
that in Phillips v. Copping (1935] 1 K.B, 15, the Court of Appeal 
held that there is nothing in the Rent Acts to take away the 
common law right of the landlord to terminate an existing tenancy 
and fix the rent for the new tenancy at the standard rent. 


Water Supply to House. 


In Ellerby v. Walker, at Boston County Court, the claim was for 
possession of a house and for arrears of rent. The plaintiff's 
was that the defendant refused to pay the rent. The 
defendant’s case was that the lavatory had been out of order for 
two years. The water company had cut off the water supply 
for over a year, owing to the existence of a broken tap. His 
Honour Judge Langman refused an order for possession, but gave 
judgment for £13 arvears of rent. 


case 


Appeal against Demolition Order. 

In Richards vy. Aberystwyth Corporation, at Aberystwyth County 
Court, an appeal was heard under the Housing Act, 1936, s. 15, 
against a demolition order in respect of No. 11, Thespian Street. 
The case for the appellant was that on 19th February, 1944, he 
had received notice to repair the premises. The builders, however, 
were short of labour and material and were unable to undertake 
the work. Nevertheless, on 2nd May, 1944, the demolition order 
was served. The grounds of appeal were (1) the premises were 
not unfit for habitation ; (2) the premises could be repaired at a 
reasonable cost. viz , £80 for the inside and £15 for the outside. 
The case for the respondents was that the premises had had one 
tenant for twenty-eight years. That tenant had left in 1940 and 
the premises were damp. At least £200 would be required to 
carry out all necessary repairs, and this was not a reasonable 
amount. After hearing expert evidence on both sides, His Honour 
Judge Temple Morris, K.C., suspended the demolition order until 
Ist January, 1945, ie., a period of six months. This would give 
the appellant an opportunity to comply with the notice to repair. 
In the meantime each side were ordered to pay their own costs. 


Decision under the Workmen’s Compensation Acts. 


Lump Sum for Loss of Eye. 


IN Bannon vy. Nolan, at Walsall County Court, the applicant’s 
case was that, on the 27th January, 1943, he was driving a lorry, 





when a piece of metal fell from another lorry and struck the 
applicant in the right eye. The vision was subsequently lost. 
The case for the respondent was that, in spite of the loss of one 
eye, the applicant was now employed as a labourer at more than 
his pre-accident wages. Nevertheless, the sum of £75 was 
offered in settlement, which the applicant was willing to accept. 
His Honour Judge Caporn ordered the agreement to be recorded- 
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Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 

Caravan Site. 

(). A client of ours has purchased a piece of land on which he 
intends to build a house later, meanwhile he proposes to place 
a caravan on the land and spend occasional week-ends there. Is 
it necessary to obtain permission of the local council to do this 
under s. 269 of the Public Health Act, 1936? We think subs. (5) (i) 
applies. 

A. The house is not built, and s. 269 (5) (i) (a) does not apply. 
The land is not agricultural, and (5) (i) (b) does not apply. 
Subsections (ii) and (iii) are inapplicable, and the conclusion is 
that the licence of the local authority is necessary. 

Declaration of Trust. 

(. In common with many other solicitors, we frequently have 
occasion to prepare a declaration of trust of real and leasehold 
property purchased in the name of a nominee of the principal 
beneficially interested and to provide adequate protection 
for the principal against the contingency of his losing contact 
with the trustee. It is, in our view, expedient to incorporate in 
the trust deed an appointment of the principal as attorney of the 
trustee to vest, sell or otherwise dispose of and deal with the 
property. However, none of the numerous precedents of declara- 
tions of trust to which we have referred includes such an appoint- 
ment, and in view of the obvious importance thereof to the 
principal, such power of attorney becomes conspicuous by its 
absence from the precedents and leaves us to think that there 
might be some good reason for the omission, which leads us to 
seek your views hereon. 

A. Possibly the reason why no power of attorney is to be found 
in precedents is that the better plan is to include in the declaration 
of trust a power for the person in whose favour the trust is 
declared by deed to remove the trustee and appoint a new one in 
his place—it may be expressly stated, if thought fit, that the 
appointor may appoint himself. 

Construction of Will. 

(. W.S.D. made his will dated 22nd January, 1918. He died 
on Ist October, 1927, and his will was proved on 31st December, 
1927, by his surviving executor. The will states: ‘ I give and 
bequeath unto my sisters S.D. and M.D. my house, buildings and 
land then occupied by me and at their decease to my brother R.D. 
and after him to his child or children. S.D. died a spinster in 
March, 1941, and M.D. a spinster in 1943, both intestate. By a 
vesting assent dated in January, 1929, the executor, as personal 
representative of the testator, assented to the vesting in the said 
S.D. and M.D. for life of the property (freehold) in fee simple. 
The value of the property is estimated at £700. S.D. and M.D. 
had no other estate, real or personal, at the dates of death. The 
Estate Duty Office claim estate duty on the estate passing on 
these deaths. It is proposed to account for one moiety passing 
on 8S.D.’s death to her sister M.D. and the whole passing on M.D.’s 
death to her brother R.D. Is this procedure correct, and is the 
duty payable out of the estate ? What steps (if any) should be 
taken to give a title to R.D. as tenant for life, no grant of 
administration, having been taken out on the deaths of his sisters 
intestate ? A new appointment of trustees of the testator was 
made in December, 1940, of R.D.’s wife and daughter to act with 
him as the surviving trustee of the testator. The daughter is the 
next entitled to the estate on the death of her father. 

A. The vesting assent should not have been an assent to the 
vesting of the freehold property in S.D. and M.D. for life, but in 
accordance with form No. 5, Sched. I, 8.L.A., 1925, with, perhaps, 
the addition of an acknowledgment of right to production of 
probate. In the absence of any direction to the contrary in 
W.S.D.’s will, the estate duty on each succession is a charge on 
the property under s. 9 (1) of Finance Act, 1894—on S.D.’s death 
because the property simply passes to M.D. (duty on half value 
being payable), and on M.D.’s death (duty on full value) because 
the property is not deemed to pass to M.D.’s administrator when 
appointed as such. It is assumed the will did not confer any 
power of sale on the executors, or otherwise constitute them 
trustees for the purposes of S.L.A. On this assumption the 
appointment in December, 1940, should have appointed the new 
trustees additional trustees with the surviving executor for the 
purposes of the Act. If it failed to do this it had better be 
amended. If a proper vesting assent was executed, then title 
can only be made through M.D.’s personal representative. The 
latter will execute a proper vesting assent in favour of R.D., 
naming the trustees as trustees for the purpose of S.L.A. If no 
proper vesting assent was made, then it is considered the legal 
estate may be presumed to be still in the surviving executor, who, 
it is assumed, though not directly so stated, is R.D. himself. In 
that case he should sign a proper vesting assent in favour of 
himself, naming of course the trustees for the purposes of S.L.A. 
The vesting assent should contain a statement by him that no 
previous assent or conveyance has been given or made in respect 
of any legal estate in the property. An assent to a person for 
life is not such an assent, as a life interest is not a legal estate. 
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Notes of Cases. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
Bank of Baroda, Ltd. 7. Punjab National Bank, Ltd. 
Viscount Maugham, Lord Macmillan, and Lord Wright. 
18th May, 1944. 
India—Banking—Cheque—Post-dated—Certified ‘‘ good for payment ”— 

Certification not acceptance—Payment refused on cheque—Position of 

bank—India Negotiable Instruments Act, XX VI of 1881, s. 7. 

Appeal from the High Court of Calcutta. 

Both the appellant and the respondent banks had branches in Calcutta. 
One G had an account with the appellant bank, and on the 13th June, 1939, 
he drew a cheque, dated the 20th June, 1939, on the appellant bank, for 
Rs.2,75,00 in favour of M. The cheque was endorsed with the words 
“ marked good for payment:on 20.6.39,” and this endorsement was signed 
by A, the appellant’s local manager. M handed the cheque to the respondent 
bank and requested them to advance him Ks.2,40,000 on the cheque. 
This the respondents did. When the respondents presented the cheque 
the appellant bank refused payment. The respondents in this action 
claimed, as holders for value of the certified cheque. The High Court of 
Caleutta, affirming the decision of the trial judge, held that the certification 
of the cheque was an acceptance which made the appellants legally: liable 
to pay. The appellant bank appealed. 

Lorp Wriaut, delivering the judgment of the board, said that substan- 
tially the Indian Negotiable Instruments Act, 1881, and the English Bills 
of Exchange Act, 1882, corresponded. Both were based on the law merchant 
and the common law. The main question fell into two parts: one was 
whether it was legally competent to accept a cheque, as if it were a bill 
within s. 7 of the Negotiable Instruments Act, 1881, and the other was 
whether certification constituted an acceptance. Their lordships were 
of opinion that the certification, which was relied on as constituting accept- 
ance of the cheque, was not an acceptance of the cheque within the meaning 
of the English or Indian Act or the common law. It was not necessary 
to hold categorically that a cheque could never be accepted, it was enough 
to say that it could only be done in very unusual and special circumstances. 
There was no reported case in England or India of a banker being held 
liable, or even sued, as an acceptor of a cheque drawn on him. It would 
require strong and unmistakable words to amount to the acceptance of a 
cheque. That would not be predicted of the certification here, which could 
not therefore be regarded as an acceptance, unless a custom could be 
established to treat certification as acceptance. There was nothing to 
justify the finding of a custom to identify certification with acceptance. 
As to the other alternative claim in contract or estoppel, that claim also 
failed. The respondent bank must show privity of contract between itself 
and the appellant bank, whereas there was only privity of contract between 
the appellant bank and either G or M. The respondent bank claimed 
as holder in due course and must so claim. If it claimed as assignee or 
agent for collection, it would have no better title than its assignor or 
principal. But, in addition, there clearly was no consideration passing 
to the appellant from the respondent. There was thus no enforceable 
contract. If the cheque had not been post-dated, the certification might 
have been held to include a representation as to the then sufficiency of the 
drawer’s account. If it was to be construed as a representation that on the 
due date there would be funds available, it necessarily amounted to a 
promise, and the want of consideration would be fatal to its enforceability. 
Nor could the certification be construed as an estoppel. It was only to the 
position in the future, when the time for payment arrived, that the certifica- 
tion had reference and whatever language was used if fiecessarily amounted, 
if it were to be effective, to a promise or nothing. The action of the respon- 
dents failed and should be dismissed and the appeal succeeded. 

CounseL: Sir Thomas Strangman, K.C., and J. M. Pringle ; 
and S. A. Kyffin. 

Soricrrors : Sanderson, Lee & Co. ; Douglas Grant & Dold. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] ° 


Pritt, K.€., 


HOUSE OF LORDS. 

Stirland ». Director of Public Prosecutions. 
Simon, L.C., Lord Thankerton, Lord Russell of 
Lord Wright and Lord Porter. 21st June, 1944. 
Criminal law—Prisoner’s character in issue—Cross-examination as to 
character—Criminal Evidence Act, 1898 (61 d& 62 Vict. c. 36), s. 1, 

proviso (f). 

Appeal from the Court of Criminal Appeal. 

The appellant was convicted before the Common Serjeant en the 
7th October, 1943, on six charges of forgery and was sentenced to three years’ 
penal servitude. His appeal dgainst conviction and sentence was dismissed. 
He now appealed to the House of Lords. At the trial the appellant clearly 
put his character in issue. In cross-examinatiop questions were put. to. him 
intended to show that he had left his previous employment under suspicion 
of dishonesty. It was contended for the appellant that this’ cross- 
examination was wholly inadmissible. . 

Viscount Srmon, L.C., said that the House. had intimated at the close 
of the. argument that whether the point of daw was well founded or not, 
there had been no substantial miscarriage of justice and the conviction 
should stand. The House had laid it down in Maawell v. Director of Public 
Prosecutions [1935] A.C. 309, that while proviso (f) of s. 1 (1) of the Criminal 
Evidence Act, 1898, prohibited absolutely any question of the kind there 
indicated being put to the accused in the witness-box unless one or other 
of conditions (i), (ii) or (iii) were satisfied, it did not follow that such 
questions were in all circumstances justified whenever one or other of those 


Killowen, 


Viscount 
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conditions were fulfilled. The presiding judge had a discretion to disallow 
questions addressed to the accused in cross-examination if he considered 
that such questions were * unfair.” It was undesirable that the rules 
which should govern cross-examination to credit of an accused person 
should be complicated by refined distinctions. The following propositions 
covered the ground (he was omitting the rule which admitted evidence 
where that evidence was relevant to the issue being tried as helping to 
negative accident or to establish system, intent, or the like): (1) The 
accused in the witness-box may not be asked any question “ tending to 
show that he had committed or been convicted of or been charged with 
any offence other than that wherewith he is then charged, or is a bad 
character unless” one or other of the three conditions set out in para. (f) 
of s. 1 of the Act of 1898 is fulfilled. (2) He may, however, be cross- 
examined as to any of the evidence he has given in chief, including state- 
ments as to his good record, with a view to testing his veracity or accuracy, 
or to showing that he is not to be believed on his oath. (3) An accused 
who ~ puts his character in issue’? must be regarded as putting the whole 
of his past record in issue. He cannot assert his good conduct in certain 
respects, without exposing himself to inquiry as to the rest of his record 
so far as this tends to disprove a claim for good character. (4) An accused 
is not to be regarded as depriving himself of the protection of this section 
because the proper conduct of his defence necessitates the making of 
injurious refiections on the prosecutor or his witnesses (Rex v. Turner 
(1944), 60 T.L.R. 332). (5) It is no disproof of good character that a man 
has been suspected, or accused of a previous crime. Such questions as 
Were you suspected ?7”’ or * Were you accused 7?” are inadmissible 
because they are irrelevant to the issue of character, and can only be asked 
if the accused has sworn expressly to the contrary (r. (2) above). (6) The 
fact that a question put to the accused is irrelevant is in itself no reason 
for quashing his conviction, though it should have been disallowed by the 
judge. If the question is not only irrelevant but is unfair to the accused, 
as being likely to distract the jury from considering the real issues, and so 
lead to “a miscarriage of justice * (Criminal Appeal Act, 1907, s. 4 (1)), 
it should be disailowed, and, if not disallowed, is a ground on which an 
appeal against conviction may be based. The further question was raised, 
based on some observations of Hewart, L.C.J., in Rex v. Firth, 26 Cr. App. R. 
148, namely, that a conviction could not be quashed on the ground of the 
improper admission of evidence prejudicial to the prisoner, unless an 
application had been made by counsel for the prisoner for the trial to be 
begun again before another jury. There was nothing in the Act of 1898 
to suggest that such an objection was necessarily invalid unless taken at 
the time. In other branches of the law the right to object on appeal that 
evidence was inadmissible were not necessarily forfeited by the failure to 
object when the evidence was given. 

The other noble and learned lords agreed in dismissing the appeal. 

CounseL: G. H. Crispin and H. B. Figg; the Attorney-General (Sir 
Donald Somervell, K.C.) and J. Scott Henderson, for the Crown. 

Soxicirors : J. H. Milner & Son ; Director of Public Prosecutions. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.]} 


CHANCERY DIVISION. 
Jn re Fitzhardinge’s Lease. 
Uthwatt, J. 25th May, 1944. 
Emergency legislation—War damage—M ulti pli Notice to elect 
Notice of disclaimer—Right of tenant to restrict disclaimer to part of premises 
Landlord and Tenant (War Damage) Act, 1939 (2 & 3 Geo. 6, c. 72), 8. 15. 

Original Application. 

By a reversionary lease dated the llth July, 1889, No. 14, C Street, 
which formed a block stretching backwards to include No. 12, H Mews, 
was let at a rent of £140 for a term expiring in 1951. The applicant, the 
owner of the lease, in 1931 converted the rear mews portion of the premises 
into two flats and a garage which were let at a profit rent of £230. She 
herself occupied No. 14, C Street. On 10th May, 1941, the premises suffered 
war damage, No. 14, C Street being rendered uninhabitable, but the mews 
premises only suffering light damage. On the 10th May, 1943, the landlord 
served on the applicant notice to elect under s. 4 of the Landlord and 
Tenant (War Damage) Act, 1939. The applicant on the 20th May, 1948, 
served on the landlord a notice of disclaimer in respect of the lease. That 
notice was accompanied by a letter which stated that she intended to apply 
under s. 15 for an order declaring it equitable that she should be allowed 
to disclaim as regards No. 14, C Street only, and that the notice should be 
of no effect as regards No. 12, H Mews, and by this summons she applied 
for an order to this effect. The landlords opposed the application, as they 
were desirous of obtaining possession of the entire premises with a view 
to redeveloping the site as a whole. 

Uruwatrt, J., said that the issue before the court under the section was 
not what was the fair course between landlord and tenant, disclaimer of 
the whole lease, retention of the whole lease, disclaimer or retention as 
regards some part only of the tenements. The court was directed to 
proceed by steps. The question posed by subs. (3) of s. 15 fell first for 
consideration. The question posed by subs. (4) could not arise if the 
matter were dealt with under subs. (3). In both subsections the substantive 
question was whether: the tenant should be “ allowed” to exercise the 
right of disclaimer or retention—under subs. (3) as to the whole lease or 
under subs. (4) as to some only of the tenements comprised therein. The 
automatic consequences set out in subs. (5) did not arise unless and until 
the effect of subss. (3) and (4) had been considered. The structure of s. 15 
made it clear that the section was directed, in the first instance, to imposing 
a fetter on the tenant’s right of disclaimer or retention in respect of the 
lease as a whole. The main question was as to the meaning of the word 
* allow ” in subs. (3). Did the word “ allow ” assume that the tenant was 
asking the court to be permitted to exercise a right, so that the question 


lease 











was whether the court’s sanction ought in fairness to the landlord to be 
given to the tenant’s wish; or was the matter to be regarded as indepen- 
dently of the tenant’s wish, so that the question was whether it was fair 
to both parties that the right should be allowed to continue on foot as an 
exercisable right. In his opinion the word “ allow’ in ordinary use did 
presuppose that some person was actively seeking permission to do some- 
thing, and this was the meaning borne by the word in the section. This 
construction opened up a difficulty under both subss. (4) and (5), as where 
a tenant did not ask to be allowed to exercise the right of disclaimer or 
retention of the lease as a whole, it was arguable that the condition 
precedent to the exercise of the discretion conferred by subs. (4) had not 
been complied with. In his view the general intention was clear that, 
failing an order under subs. (3), the case might be considered under subs. (4) 
and, failing an order under subss. (3) and (4), the consequences in subs. (5) 
were to follow. In his opinion the tenant was not precluded by her notice 
of disclaimer from taking up the attitude that she wished neither to disclaim 
nor retain the whole lease, and subs. (3) did not apply. On consideration 
of the facts, it was equitable that the tenant should be allowed to exercise 
the right of disclaimer or right of retention as she thought fit as regards 
No. 14, C Street. He would accordingly order that the lease should be 
treated as two leases, one comprising No. 14, C Street and one No. 12, 
H Mews. He would apportion the rent as to £95 to No. 14, C Street and 
as to £45 to the remainder of the property. 
CounseL: G. D. Squibb ; H, Heathcote-Williams, 
Souicrrors : Mead, Sons & Bingham ; Waltons & Co. 
[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 
Trustees of Sir Howell Jones Williams Trust v. Inland Revenue 
Commissioners. 
Macnaghten, J. 10th May, 1944. 

Revenue—Income tax—NSched. A Whether rents of assessed 
houses applied for charitable purposes only within statutory meaning— 
tents to be applied for purposes of trust which established an institute 
in London to give social, educational and other amenities to Welsh people 

Trust not solely for charitable purposes, therefore houses assessable — 
Income Tax Act, 1918 (8 & 9 Geo. 5, c. 40), s. 37 (1), Sched. A. 
Case stated by the Special Commissioners. 


assessments— 


This was an appeal by the owners of certain freehold houses in London 
against the decision of the Commissioners that they were assessable to 
income tax under Sched. A. The owners claimed to be exempt from 
assessment because of the provisions of s. 37 (1) of the Income Tax Act, 
1918, as the rents were applied for charitable purposes only. The houses, 
together with other houses, were held by the owners as trustees under a 
trust whereby it was provided that the trust property should be held for 
the purpose of establishing and maintaining an institute and meeting 
place in London with a view to creating a centre for promoting the moral, 
social, spiritual and educational welfare of Welsh people. By a clause 
in the trust deed the above-mentioned purposes were to include the pro- 
vision of a meeting place for Welsh people in London and their friends 
where they could obtain facilities for social intercourse, study, reading, 
rest, recreation and refreshment. It was also provided that the institute 
could be used for the purposes of an association known as the Young 
Wales Association, which was a company admittedly not formed for 
charitable purposes. The Special Commissioners decided that the purposes 
for which the owners could apply the rents of the houses in question were 
wide and inclusive, and while certain of the features of those purposes 
conformed with the idea of a charity, nevertheless those features were not 
so dominating, nor was the general character of the institution such as 
to distinguish it from an ordinary club; therefore they decided that the 
institution was not established for charitable purposes only within the 
meaning of s. 38 (1) of the Act, and that the houses in question were 
assessable under Sched, A. 

Held that there was no ground for questioning the conclusion at which 
the Special Commissioners had arrived. Appeal dismissed. 

CounseL: Cyril King, K.C., and Mustoe; The Solicitor-General 
(Sir David Maxwell Fyfe, K.C.), J. 1. Stamp, and R. P. Hills. 

Souicitors: 7’. D. Jones & Co. ; Solicitor of Inland Revenue. 

{Reported by J. H. G. BULLER, Esq., Barrister-at-Law.] 








Court Papers. 
TRINITY SITTINGS, 1944. 
COURT OF APPEAL AND HIGH COURT OF JUSTICE—CHANCERY 
DIVISION. 


L0TA OF REGISTRARS IN ATTENDANCE ON 


APPEAL Mr. Justice 
Court LI. MORTON, 
Mr. Jones Mr. Reader 
Reader Hay 
Hay Farr 
Farr Blaker 
Blaker Andrews 
Andrews Jones 


EMERGENCY 
Rota. 
Monday July 24 Mr. Hay 
Tuesday » 2 Farr 
Wednesday ,, 26 Blaker 
Thursday 27 Andrews 
Friday . 28 Jones 
Saturday » 29 Reader 


DATE 


Group A. 

Mr. Justice 
VAISEY. 
Witness. 

Blaker 
Andrews 
Jones 


Mr. Justice 
EVERSHED 


Mr. Justice 
UTHWATT. 
Non-Witness. Witness. 
Mr. Farr Mr. Hay 
Blaker Farr 
Andrews Blak 
Reader Jones Andiews 
Hay Reader Jones 
Farr Hay Reader 


Mr. Justice 
COHEN. 
Non-W itness. 
July 24 Mr. Andrews Mr. 
25 Jones 
26 Reader 
Hay 
Farr 
Blaker 


DATE. 


Monday 
Tuesday Pm 
Wednesday ae 
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